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In the Matter of )
)
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)
)

GCDocketNo.98-73

RECEIVED

AUG 1 41998

COMMENTS OF MCI TELECOMMUNICATIONS

In this notice, the Commission proposes to amend its ex parte rules in Joint Board

proceedings and proceedings that involve a recommendation from a Joint Board. If adopted, the

proposal would exempt from disclosure, in the above-described proceedings, ex parte

presentations by state commissions, their members and their staffs to Joint Boards and the FCC,

unless the presentations were of substantial significance and clearly intended to influence the

ultimate decision. 1 Thus, in these proceedings, presentations by state commissions, their members

and their staffs, would receive treatment identical to that accorded to presentations by members of

Congress, Congressional staff, and other agencies or branches of the federal government and their

staffs. See 47 C.F.R. §§ 1. 1203(a)(4); 1. 1206(b)(3).

The Commission's tentative conclusion that this change would "further [its] goal of closer

federal-state cooperation in Joint Board proceedings," may be correct. 2 Common sense dictates

lExisting rules require the filing of written presentations, and summaries of oral
presentations that contain new arguments or data. 47 c.P.R. § 1. 1206(b).

~otice at paragraph 7.



that disclosure requirements make cooperation between the decision-maker and a party (or

"interested person"), more difficult. That, after all, is what ex parte restrictions do. They retard

cooperation between individual parties and the decision-maker, and in so doing attempt to ensure

the fairness and integrity ofdecision-making. See, e.g., 47 C.F.R. § 1. 1200(a). More

fundamentally, ex parte rules protect parties' due process rights by providing them with notice of

communications between the decision-maker and other parties. Without such notice, a party

might have no realistic opportunity to be heard on issues raised in undisclosed communications.

Secrecy is inconsistent with "fundamental notions of fairness implicit in due process and with the

ideal of reasoned decision-making on the merits which undergirds all of our administrative law."

Home Box Office, Inc. V. Federal Communications Commission, 567 F.2d 9 (D.C. Cir. 1977).

The Commission should not adopt the proposed change if it would harm the appearance of fair

decision-making.

In the notice, the Commission addresses the issue offairness indirectly, by observing that

"states participating in these proceedings participate as other public agencies grappling with the

complex policy and statutory interpretation issues.,,3 The Commission appears to view the states

as neither parties nor decision-makers,4but as neutral colleagues in the difficult business of

telecommunications regulation. The pretense that the states are disinterested participants in these

proceedings cannot withstand the slightest scrutiny. The recent history of the Universal Service

3Notice at paragraph 7.

4State members of Joint Boards are, of course, decision-makers in those proceedings. 47
C.F.R. § 1.1202(c). As decision-makers, presentations to those state Joint Board members fall
within the Commission's ex parte rules. Since they are decision-makers, they should continue to
be governed by different rules than those that applies to other state commissioners.
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Joint Board and its aftermath, provides ample evidence of the fact that the states have an

important interest in representing intrastate ratepayers .5

Among the many contentious issues in the Universal Service proceeding, is the division of

Universal Service support between the federal and state jurisdictions. The Commission

determined that 25% of the required support should come from a federal Universal Service

mechanism, with the remaining 75% to be provided by state Universal Service subsidies.6 If, as

the Commission suggests, the states were merely disinterested participants, grappling with the

complexities of policy and statutory interpretation, one would expect the states to align somewhat

randomly on the issue. Not surprisingly, they have not. A number of rural states have vehemently

objected to the Commission's treatment of this issue, while urban states have not.7 This alignment

is perfectly reasonable given their interest in their own states' rate levels.

The proposed exemption would apply unless the presentation were of substantial

significance and clearly intended to influence the ultimate decision. Under this standard, there

would be no disclosure ofmoderately significant presentations, even if clearly intended to

influence the ultimate decision. Nor would other parties have any notice of substantially

significant presentations unless clearly intended to influence the ultimate decision. In the

meantime, the states would continue to have notice ofpresentations by other parties, regardless of

5Ifthe ratepayers chose to participate directly, they would do so subject to the
Commission's ex parte rules.

6In the Matter ofFederal-State Joint Board on Universal Service, Report and Order, ~269,

CC Docket No. 96-45 (rel.May 8, 1997).

7See, e.g., statement ofMarch 6, 1998 statement by Bruce Hagen, Commissioner North
Dakota Public Utilities Commission, to the Commission; statement ofMarch 6, 1998 by Marlene
Johnson, Chair of the District ofColumbia Public Service Commission, to the Commission.
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their significance or intent. This asymmetry is not consonant with fundamental notions of fairness

and can only damage the fairness of the proceeding.

Since the passage the of the Telecommunications Act of 1996, the Commission and the

states have sometimes clashed over issues ofjurisdiction and policy. In this context, the

Commission's goal offostering greater cooperation in proceedings that involve a Joint Board, is

understandable. But the proposed change to the Commission's ex parte rules would unnecessarily

jeopardize the fairness and integrity of the Commission's decision-making in these proceedings.

Respectfully submitted,

MCI TELECOMMUNICATIONS
CORPORATION

BY~~~
Henry Hultqmst -~

MCI TELECOMMUNICATIONS
CORPORATION

1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
(202)887-2502
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